
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

F. W. Woolworth

Petl t lon

C o .
AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revlsion
of a Determlnatlon or Refund of Corporation
Franchlse Tax under Art,lcle 9A of the Tax Law
for  the  F isca l  Year  Ended I /3L /77 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
12th day of June, 1985, he served the within not ice of Declsion by cert l f led
mai l-  upon F. W. Woolworth Co.,  the pet l t loner in the within proceeding, bY
enclosing a true copy thereof in a securel-y sealed postpaid wraPper addressed
as fo l lows:

F. I{ .  Woolworth Co.
Woolworth Bldg.
New York, NY LO279

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the petltioner
herein and that the address set forth on said nrapper ls the Last known address
of the pet l t ioner.

Sworn to before me this
12 th  day  o f  June,  1985.

ster oaths
sec t l on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

F. W. Wool-worth Co.
AFFIDAVIT OF I,IAILING

for Redeterminat ion of a Def lc iency or Revision
of a Determination or Refund of Corporation
Franchlse Tax under Article 9A of the Tax Law
for  the  F iscaL Year  Ended l l3 l /77 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax CornmLssLon, that he ls over 18 years of age, and that on the
12th day of June, 1985, he served the wlthln not lce of Decision by cert l f led
nail upon Mlchael D. Bray, the representative of the petitloner ln the wlthin
proceedlng, by encloslng a true copy thereof ln a securely seal-ed postpaid
wrapper addressed as fol lows:

Mlchael D. Bray
19 Rector  S t .
New York, NY 10006

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service wl.thin the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner herein and that the address set forth on sald rtraPper ls the
last known address of the representat lve of the pet l t ioner.

Sworn to before me this
12 th  day  o f  June,  1985.

Authorlzed to
pursuant to Tax
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S T A T E  T A X  C O M M I S S I O N
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June 12, 1985

f.  W. lJoolworth Co.
Woolworth Bldg.
New York, NY IO279

Gentlemen:

Please take not lce of the Decision of the State Tax Conrmission enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Comrnlsslon may be Lnstltuted onJ-y under
Article 78 of the Civil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 Months from the
date of thls not lce.

Inqulrles concernl.ng the computatlon of tax due or refund aLlowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t ioner I  s Representat lve
Mlchael D. Bray
19 Rector  S t .
New York, NY 10006
Taxing Bureau t s. Representative

c c :



STATE OF NE}J YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

F. I{. !ilOoLhrORTH CO.

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Business Corporations
under Artlcle 9-A of the Tax Law for the Fiscal-
Year Ended January 31, L977.

Petltioner, F. W. Woolworth Co., 233 Btoadway, New York, New York 10279,

filed a petition for redeternination of a deficlency or for refund of franchtee

tax on buslness corporations under Article 9-A of the Tax Law for the flscal

year ended January 3le L977 (F1Le No. 37478).

A fornal hearing was held before Doris E. Stelnhardt, Hearlng Officer, at

the offlces of the State Tax Comnlsslon, Truo World Trade Center, New York, New

York, on June 6, 1984 at l :15 P.M., wlth alL br iefs to be submltted by Novenber 28,

1984. Petitioner appeared by Mlchael- Bray, Esq. The Audit DLvlslon appeared

by John P. Dugan, Esq. (Patr lc la L. Brumbaugh, Esq.,  of  counsel) .

ISSUES

I. lJtrether the Audit Dlvlslon properl-y dLsallowed a portion of petltlonerf s

interest expense paid or accrued on long- and short-term debt as lndlrectly

attributable to subsidlary capltal-.

DECISION

attr lbute

functLonally

the Fourteenth

II. Wtrether the forrrula enployed by the Audit DLvlsion to

lnterest expense to subsidiary capltaL was proper.

III. tr' ltrether the allocation of interest expense to certaln

lndependent subsidiaries contravenes the Due Process Clauee of

Amendnent to the United States Constitution.
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FINDINGS OF FACT

1. Pet l t ioner,  F. W. WooLworth Co. (r twoolworthrr) ,  t imely f l led l ts

franchlse tax report  for the f lscal  year ended January 31, L977' calcuLat ing

lts tax based on allocated net incone. Petitloner reported federaL taxable

lncome Ln the amount of $98,4361093.00; ln arr lv lng at ent l re net income,

pet l tLoner excluded dlvldends fron subsldlary capltal  of  $76 19941298.00 as

permit ted by Tax Law sect ion 208.9(a)(1)r but nade no al l -ocat ion of lnterest

expense to subsidlary capltal- .  Pet l tLonerrs f lscal  year L977 f .ederal  taxable

tncome reflected a deductLon for interest expense paid or accrued on debts and

liabilitles in the eategorles and anounts shown bel-ow.

Long-tern debt

5% pronlssory notes lssued 1957/58
25 year debentures issued 1971
25 year debentures lssued 1974
25 year debentures - deferred charge
$ra% bank note6 lssued 1974

Morteage Loans
-&-

Various
Alton, I l l lnols
Hanover, I' iassachuset ts

Short-term debt

$  1 ,4491467
8,876 r0L7

11 ,250 r000
4g,2Og

3 ,309  r  041
$24,932,733

$ 475,373
11 r663
43,2L3

$  530 ,240

Bank loans
Revolvlng loan -
Revolvlng loan -
Coomerclal paper

Tax deficlencles

$  8 ,581 ,923
6 ,  186 ,  885

fee L37,554r,
4 ,235 , r43

$19 ,141 ,505

interest
cornmitment

LIFO adJustment
State, c i ty and federal  taxes

* Misclassl f ied as interest

r23,224
26r282
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Other

Spokane, Washlngton lease cancellatlon
Enployee stock purchase

Total per federal return

Interest expense per federal  return
Less: tax def lc iency interest
Net interest expense

(b) Cost of appl lcabl-e subsldlary capitaL
Average cost of  subsidlar ies -  Form 1120
Less: Austr lan subsidiary
Average cost of  al l  subsldiar ies
Average advances to Canada subsidlary
Total

Less: cost of  preferred stock exchanged
for The Richman Brothers Company

Total cost of appllcable subsidiary capital

(c )  Net  to ta l  asse ts
Average total asseta per federal- return
Less: retalned earnlngs of subsLdiar ies
Total  assets -  corrected
Less: cost of  stock exchanged for

The Richnan Brothers Company

Net total  aasets

(d) Indirect at tr ibutLon
$ 4 4 , 8 0 4 , 3 6 4  x  9  8 7 , 5 9 n  n n '

ffi5ffie 
= $3'701'333

$ 43 ,163
33,490rc

$44 ,830 ,646

2. On Aprll 15, L982, the Audit Dlvislon lssued to Woohtorth a Notlce of

Deflciency, assertlng franchise tax due under Article 9-A of the Tax Law for

the f lscal  year ended January 31, L977 Ln the amount of $78,157.00'  Plus

interest. The only audlt adjustnent underlylng the asserted deflclency whlch

remalns ln dlspute is the Audit Dlvislonrs disall-owance of a portion of petl-

t lonerrs interest expense as lndlrect ly attr lbutable to subsidiary capital .

The Audlt DlvisLon cal-culated the lndlrect attrlbutlon as shown below.

(a) Net interest expenee
$  44 ,830 ,646

(26,282)-
$ 44,804,364

$ gs ,992,250
(1 ,528)

$  9s ,990,722

(9 ,465 ,922 )
$ 87,593,294

$ 1 ,  37 4,  488,  708
(305,7L7,228)

$1 ,068 ,77L ,48O

(8,465 ,922)

$ t , 060 ,305 ,  558
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In accordance wlth addltlonal- infornatlon subsequently suppLted by

petltioner and a concession made by counsel to the Audit Dlvlston, the follolrLng

items were excluded from the tnterest at trLbut ion:

Tax deficLency interest
LIFO adJustment
State, cl-ty and federal taxes

Spokaner lrrashlngton lease cancel-l-ation
Enployee stock purehase
Mortgage loans

Various (per pet l t lonerts workpapers)
Al-ton, Ill lnois
Hanover, Massachusetts

RevoJ-ving loan - comritment fee
Total

$L23,224
26,292
43,163
33,490

475,373
I  1 ,663
43,213

L37,554
T5ffi

Consequently, the only categorles of lnterest expense at issue hereln are

tnterest pald or accrued ln the amount of $24r9321733,00 on long-tem debt

and interest pald or accrued ln the amount of $19r0031451.00 on short- term

debt .

3. Woolworth is a New York corporation engaged ln the retail buslness

throughout the United States, Puerto Rico, and the VLrgin Isl-ands. It purchases

a variety of consumer items, lncludtng dry goods, artwork, appllancesr candy and

some packaged food and sel-ls them at retail through Wool-worth and WooLco storea.

Most of the stores also serve fountaln ltems and meals.

4. Petltioner malntains its headquarters at the Woolworth Bulldlng Ln New

York Clty and maintains a central accountlng office ln MLlwaukee, lJisconsln.

Anong other responsibilities, the central accountlng office monltors the

fundlng requirenents of the retal-l stores and the corporate headquarters'

recelves monies from the operatLon of the retaLl stores, prepares weekly

budgets and apprises the headquarters on a dally basis of the antlcipated

financial needs for that day. Funds are required by the retall stores to

purchase inventory; to construct, malntaln and enlarge the stores; to pay
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salar les; to fLnance credit  sal-es; and to meet al l  other operat lng expenses.

Headquarters requlres funds to operate the Woolworth BuiJ.dlng' to Pay dividends

to shareholders, to make payments of prLncipal and interest on lndebtedness, to

remlt tax installnents and to make investments ln and advances to subsidiarles.

Considerlng all- these requirements, the treasurer ascertains the necesslty for

and lncurs short-term lndebtednees.

5. During fiscal year 1977, the sources of Woolworthrs short-term borrowlngs

were bank loans, revolvlng J.oans and sales of comercLal paper. Because of the

seasonal- nature of retalJ-ing, the amount of short-term credit peaks durlng the

Christnas season to support the bulge ln Lnventories and recelvables. Thus

there exists a close correlatlon between petitionerts lnventory bulJ-d-up and

i ts  l lab l l i ty  on shor t - term debts.

MONTH
END INVENTORY

SHORT-TERM
LOANS

January  1976  $520 ,328 '033  $148 '950 ,000
February 1976 512,820,986 184,525,000
March L976 557,856,249 223,53L,00o
Aprt l  L976 674,299,625 226,925'000
I t Iay L976 7L5,577 ,964 272,260,000
June  1976  7L I ,839 ,920  321 ,660 ,000
Ju ly  1976  696 '990 ,537  310 ,963 ,000
Angust  1976 720,969,597 351,120,000
Sep tenber  1976  774 ,007 ,1 I2  359 '4231000
Oc tober  1976  776 ,405 ,000  348 '603 '000
Novenber  1976 797,804,988 390'055 '000
Decenber  1976  522 ,434 ,662  172 ,100 ,000
January 1977 556,99L,779 -0-

* Excluding $30 nlll lon borrowed on L/31/77 and
repald wlthin 11 nonths.

6. tr'Ioolworthrs long-term lndebtedness, approved by the Board of Dlrectors,

was incurred to reduce its short-term indebtedness. The treasurer determines

at which polnts the short-term debt reaches such a 1evel as to requlre fundlng

into J-ong-term borrowlng.
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(a) In L957 and 1958, Woolworth issued 5 percent pronissory notes ln a

private placenent with the Equitable Insurance Courpany. Petltloner wes unable

to provlde any evLdence regardlng the purpose of thls issue.

(b) In Apri l ,  L971.,  hroolworth lssued $125 nl l l lon ln 7-3/8 percent

slnklng fund debentures due Aprll l, L996. The prospectus of the debenture

issue states the purpose as fol lows:

I'The net proceeds to be received by the Company from the sale of the
Debentures offered hereby w1L1 be used to reduce the consoLidated
short-term borrowlngs of the Company which on March 15, L97L aggre-
gated $22I '344'000 excluding eurrent maturLt ies of J-ong-term debt.
The Conpanyts short-term lndebtedness has been lncurred fot varlous
purposes, lncludlng constructton and enlargement of stores, carrying
of J.arger retal.L lnventorles and the financing of credLt sal-es. The
Company intends to provide addltlonal funds for these purposes from
lnternally generated sources, additlonal borrowings and other flnanclal
arrangenentg. rl

(c) In 1974r l{oolworth issued $125 nill ion in 9 percent sinklng fund

debentures due June 1, 1999. The proapectus states the purpose of the issue ln

the manner set forth below.

I'The gross proceeds from the
be appl led as fol lows:

Repaynent of Short-Tern
Underwriting Discount &

sale of the Debengures are expected to

Debt
Estlnated Expenses

Consolidated short-term borrowlngs of the Conpany on April 30, L974
aggregated $432'8341000, lncJ-uding current matur i t ies of long-term
debt. The Conpanyrs short-term lndebtedness has been incurred for
various purposes, includlng constructlon and enlargement of stores,
carrying of larger retail- inventorles and the financlng of credit
sales. The Conpany lntends to provtde additional funds for these
purposes from internal.ly generated sources, additional borrowings and
other financlal arrangements.tl

(d) The final category of long-term debt on whLch trrlooLworth pald or

accrued lnterest durlng flecal year L977 lras comprlsed of two bank loans

obtalned In 1974 Ln the aggregate amount of $40 nLLllon at a rate of 8\, percent.

$724,063, ooo
1 ,328 ,000

$ r 22, 735 , 009
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The loan proceeds lrere utilized for the same purposes as the two

debenture issues.

7. Durlng flscal year 1977, Woolworth owned the followlng

BOOK VALUE
(cosr)

$  63 ,176

3 ,  200 ,000

924,269

r ,464 ,296

21539 ,076

34 ,000 ,000

20,720 r208

32,461,97 L

389,7L4

25 ,000

203,022
$95  ,990 ,7  22

above-descrlbed

subsidiar les:

DATE OF
INVESTMENT

1909-31

19 t2 -34

1950-63

L954-63

r9s3-56

1963

1965-77

1969

197 6

1975

1964

SUBSIDIARIES

F. W. ! i loolworth & Co.,  Ltd.
England

F.  W.  Woolwor th  Co. ,  L td .
Canada

F. W. Wool-worth Co. GnbH
Germany

Krone GmbH

F. W. Woolworth & Co.
S.A.  de  C.V.  Mex ico

Kinney Shoe Corporation

Woolworth Internatlonal Credlt
Corporatlon (NY)

The Rlchnan Brothers Company
0hlo

Color Corp. of  America, Inc.

340 Supply Company

F. t{. trfoolworth of Pa.

PERCENT
OWNED

52' .77.

1001l

L007.

L00"1

I007"

1007(

LOOZ

L007.

1007"

L007"

L00"1

The Engllsh, Canadian, Mexican and German subsidl.arles are engaged ln

the bustness of general- merchandLse retaillng ln their respective countrles and

do no business in New York or any other state ln the UnLted States.

The Kinney Shoe Corporation ("Klnneytt) is engaged in the buslness of

the retall- sal-e of footwear throughout the United Statee. I'Iool-worth acqulred

Kinney from Brown Shoe Co. ln 1963 for a cash offer.
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I,Ioolworth organlzed hloolworth Internatlonal Credtt Corporation (ttI^fICCt')

ln 1965, contrlbutlng to the new subsldlary all the stock of another lfoolworth

subsLdlary, Woolworth Espanola.

The Richnan Brothers Company (rtRichman") is engaged ln the buslness of

the retaLl sale of menrs clothlng throughout port ions of the Unlted States.

lJoolworth acquired Richman in a trlangular B reorganlzation (Internal Revenue

Code sect lon 368tal t1l [B])  whereby a newly formed, whol ly-owned lrroolworth

subsidiary acquired all the Richnan shares in exchange for a new preferred

issue of trrloolworth.

8. A11 of the subsLdiar ies operate as dlscrete business enterpr lses

Lndependent from Woolworth with the exceptlon of F. I'I. Woolworth of Pa. ' 340

Supply Co., and Color Corp. of Amerlca, Inc. r whlch are emal1 companles perfornlng

a single speclalized functlon in connectlon with l,Ioolworthrs domestic operations.

All of the subsidiaries maintain lndependent banking relatlonshlps, accounte

and llnes of credit with various banks. The subsidlarles seek short-tern

loans, as does the parent company, prlnarily for the purchase of merchandlse.

When contenpJ-ating long-term borrowing, the subsldiarles do confer wlth Woolworth.

9. An analysis of trIoolworthrs investment ln lts subsidlarles for the

ten-year perLod culmlnating Ln the flscaL year at lssue ls set forth ln Appendlx A

to thls decision. Pet i tLonerts total  investment ln subsldlar les for the f iscaL

year ended January 31, 1977 was $42012651658. With the except lon of F. W.

Wool-worth & Co., Ltd. (England), each lnvestment is reflected in accordance

with the equity method of accounting whlch conslders the undlstributed earnlngs

of each subsldiary as an addition to the parent's investment in that subsldlary

at the end of the year. The Engllsh subsidiary ls not recorded accordlng to

such method because only half its outstanding shares is owned by Wool-worth.



The only subsidlary to which Wool-worth

period was [{ICC; all other increments

represent undistrLbuted earnings.

10. An analysls of the Lncreases

WICC ls displayed bel-ow.
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made cash advances durlng such ten-year

to its investments in subsLdiarLes

in pet i t ionerrs Lnvestment account of

BY WOOLWORTI{

PAID-IN
CAPITAI

$  853 ,062
76 1 ,000

1 ,  200 ,000
200,000
100 ,000
100,000

11 ,940 ,  146 .65
1,  500 r  000

100 ,000
2 ,0oo r  o00

2 10,  000
50,  o0o

200 ,000
280, ooo
960 ,000
530,  o0o

MONTHLY ADVANCES

DATE

Opening balance 12168
e/6e
7  /70
L /  71
2 l z t
3 /  71
e/74

r0 /7  4
rL /74
r /75
4 /7  s
s /75
6 /75
7  /7s
L /76
L / 7 7

The substantial lnerease whlch occurred ln September, L974 was by reason of a

change ln accounting urethod. A11 other increases were cash advances by l,looJ.worth.

Petitioner malntains that the amounts advanced were inconsequential ln the

context of its sizabl-e borrowings and were most L1ke1-y derived from operating

revenues rather than occasLonlng a special borrowlng.

CONCLUSIONS OF LAT{

A. That Tax Law sectlon

and method of conputlng entire

208, subdlvision 9 furnlshes the deflnition for

net lncome; paragraph (a), subparagraph (1)
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provldes that entire net lncome shall- not include "lncone, gains and losses

from subsidLary capital . . . t t .  Paragraph (b) sets forth those excluslons'  deduct lons

and credlts whlch are not permitted ln the determlnatlon of entlre net income

and provides, in pert lnent part :

f'Entlre net income shall be deternlned wlthout the excluslon, deduc-
t ion or credit  of :

* * *

(6) ln the dlscretion of the tax commission, any amount of lnterest
directly or indlrectly and any other amount dlrectLy attrlbutable as
a carrying charge or otherwise to subsidlary capital or to income,
gains or losses from subsldlary capltal . ' l

Generally speaklng, the interest expense attributable to subsldlary capltal- 18

dlsal-lowed as a deductlon in order to prevent the taxpayer from reaplng a

double beneflt, inasnuch as the taxpayer ls pernitted to exclude lncome from

subsidiary capital ln the calculatlon of its entlre net income (lt"tt"t tf mtfa

Wide Volkswagen Corp., State Tax Conmlsslon, AprlJ- 30, L974).

B. That a port ion of pet i t ionerrs lnterest expense pald or accrued on

short- and long-tern lndebtedness is properly allocabl-e to subsldiary capital.

Petitlonerfs contentlon that lts investments ln its subsldlarl.es and Lts

advances to I,IICC are insubstantial ls refuted by the evidence presented. Ttre

cost of the subsldiary corporations (disregarding WICC and Richnan) represents

approxlnatel-y 4.79 percent of pet l t ionerf6 net total  assets ($50,736'5431

$1r060'305'558);  the subsldlar lee at vaLue represent approxlmately 39.64

percent  o f  pe t l t loner 's  ne t  to ta l  asse ts  ($420r2651658/$1r0601305 '558) .  Tak tng

into consideration hloolworthrs average yearly advances to WICC over the perlod

July,  1970 through January, L977 (approxlmately $1r060,000.00 annual ly) increases
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these percentages by about one-tenth of a point. Petltloner chooses to continue

its investment in lts subsidiaries, the lncome fron which ls not lncludlbLe ln

entire net income, where l-ts regular business pattern cl-early lndlcates the

necessity for borrowing to meet future recurring neede for worklng capltal

(1.e.,  for the purchase of lnventory).  Ttrere thus exlsts a suff ic lentJ-y close

relatlonshlp between petitionerrs lndebtedness and its investment in subsidlary

corporat lons to just i fy the dlsal lowance of a proport lonate part  of  pet i t ionerrs

lnterest deduct ion. (9,9. Rev. Proc. 72-L8, L972-L C.B. 740'  whlch provldes

gufdel-ines for the al-l-ocatlon of interest expenae to tax-exempt obllgatlons

under Internal Revenue Code SectLon 2651,21.)

C. That petltloner fall-ed to demonstrate any error ln the formul-a used by

the Audit Divlsion to attrlbute interest to subsidlary capltal. The 'rnet totaL

assetett  factor in the formula represents average total  aasets as ref lected ln

the balance sheets.of pet i t lonerfs federal  corporat lon lncome tax return.

Further,  the t tcost of  subsidiary capitalr '  factor represents the average cost of

the subsldiarles, plus advances to subsldlarles and less the cost of Woolworth

preferred stock exchanged for Riehman stock; the tern "subsldlary capital-rf

embraces investments in the stock of subsldiary corporatLons, lrrespectlve of

whether such subsldiarLes yleld dlvidend or other income (Tax Law section

208.4).

D. That the constltutionallty of the New York State tax laws and their

appl-ication ln particular Lnstances ls presumed'at the administratlve level of

the Tax Conmlsslon.
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E. That the petitlon of F. W. I'Iool-worth Co. ls denled, and the Notice of

Deflclency lssued on AprlJ- 15, 1982 is nodlfied solely to take cognlzance of

the adjustments and concessions nade by the Audit Divislon (Flndlng of Fact "2").

DATED: Albany, New York STATE TAX COMMISSION

.ftJN 121985
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